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DISTRICT OF COLUMBIA DEPARTMENT OF INSURANCE
AND SECURITIES REGULATION

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING

The Commissioner of the Department of Insurance and Securities Regulation,
pursuant to the authority set forth in section 10 of the Public Insurance Adjuster
Licensure Act of 2002, effective March 27, 2003 (D.C. Law 14-256; D.C. Official Code
§ 31-1631.09)(“Act”), gives notice of the adoption of the following emergency rules to
be included in Title 26, Chapter 39 of the District of Columbia Municipal Regulation
(“DCMR”). The rules were adopted on an emergency basis to preserve the health, safety,
and welfare of District citizens through the effective regulation of public insurance
adjusters as required by the Act. The rules establish a licensing process for initial and
renewal applications for public insurance adjusters, requires public insurance adjusters to
pass a licensing examination, requires public insurance adjusters to hold client funds in
an escrow or trust account, establishes record keeping requirements, subjects public
insurance adjusters to disciplinary action, including civil penalties for certain prohibited
practices, requires public insurance adjusters to make disclosures, and requires public
insurance adjusters to use specified language in their contracts with insureds.

The Commissioner also gives notice of intent to take final rulemaking action to
adopt the proposed rules in not less than thirty (30) days from the date of publication of
this notice in the D.C. Register.

The emergency rules were adopted and became effective on March 27, 2003 and
will expire 120 days after their effective date, or upon publication of a Notice of Final
Rulemaking in the D.C. Register, whichever occurs first.

Title 26 is amended to add a new Chapter 39 to read as follows:

CHAPTER 3900 —- LICENSURE AS A PUBLIC INSURANCE ADJUSTER
3900 GENERAL PROVISIONS

3900.1 No person shall act as or hold himself out as a public insurance adjuster unless
the person has been issued a license in accordance with these rules.

3900.2 An applicant for licensure as a public insurance adjuster shall submit a properly
completed application.

An applicant who is licensed as a public insurance adjuster in another
jurisdiction shall submit a properly completed application accompanied by a
certificate of good standing from the insurance licensing authority of the
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applicant's home state that indicates that the applicant holds a valid public
adjuster insurance license issued by that state.

A natural person acting as a public insurance adjuster in the District through
a business entity shall also obtain a public insurance adjuster license for the
business entity. For purposes of this section, a “business entity” includes any
corporation, partnership, limited partnership, joint venture, association,
exchange, or limited liability company, limited liability partnership, or other
enterprise. A business entity applying for a license as a public insurance
adjuster shall submit proof that:

(a) The business entity is, or will become as soon as practicable,
lawfully registered with the Department of Consumer and Regulatory
Affairs to do business in the District; and

(b) Every officer, director, shareholder, general partner, or member of
the limited liability company, or partnership, who personally engages
in business of public insurance adjusting in the District, as defined in
D.C. Official Code § 31-1631.01(5), is individually licensed as a
public insurance adjuster pursuant to these rules.

Every public insurance adjuster shall maintain a bond executed by the public
insurance adjuster as principal and a surety company authorized to do business
in the District, in the principal sum of $20,000, for the benefit of any person
who suffers a loss as a result of fraud or dishonesty on the part of the public
insurance adjuster.

Notwithstanding the information requested in the application, as required in
subsection 3900.2, an applicant shall also disclose the full name and residence
address of each person who directly or indirectly owns, controls, holds with
power to vote, or holds proxies representing, ten percent or more of the voting
securities of the licensee.

The Commissioner may, in addition to other grounds set forth in these rules,
deny an application or suspend or revoke the license of a public insurance
adjuster if any person who directly or indirectly owns, controls, holds with
power to vote, or holds proxies representing ten percent or more of the voting
securities of the public insurance adjuster, does not meet the qualifications for
licensure set forth in these rules.

Every applicant for an initial or renewal public insurance adjuster license shall
file with such application a list of the full names of all employees who are
authorized to negotiate claim settlements, and every licensee shall inform the
Commissioner in writing within 30 days from the date of the occurrence of the
name of any employee hired or terminated subsequent to the filing of the initial
list.
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3900.9

3900.10

Any license issued pursuant to these rules shall at all times be the property of
the government of the District and upon any suspension, revocation,
nonrenewal, expiration or other termination shall no longer be in force and
effect.

(a) Upon any suspension, revocation or other termination of a license, the
licensee or any other person having custody of the license shall immediately
deliver it to the Commissioner by personal delivery or by registered or certified
mail.

(b) Where a license is lost, stolen or destroyed, the Commissioner may accept
in lieu of the return of the license, an affidavit of the licensee or other person
responsible for the license, setting forth the facts which prevent the return of the
license.

(c) Failure to pay any requested fee for any reason including, but not limited to,
a check being dishonored, shall render a license null and void.

(d) A license which was voluntarily cancelled by a licensee may be reinstated
for the balance of the license term upon written request of the licensee and
payment of the processing fee.

The Commissioner may grant a temporary public insurance adjuster license
before the applicant has passed the licensing examination required in § 3901.1,
provided the applicant is otherwise qualified for licensure as a public insurance
adjuster. The temporary license shall expire on September 30, 2003.

3901 LICENSING EXAMINATION

3901.1

Except as provided in § 3900.10, no person shall act as a public insurance
adjuster in the District unless that person has taken and passed a licensing
examination, which may be administered by the Department or by a vendor
under contract to the Department.

Examinations shall be administered at such times and places as may be
designated by the Commissioner. If a contract vendor is utilized it shall provide
the Commissioner with at least 60 days prior notice of the dates and times of the
scheduled examinations.

The Commissioner shall have the sole responsibility for establishing minimum
qualification and passing requirements for candidates taking the licensing
examination. The qualification and passing requirements shall be on file at the
offices of the Department and shall be made available for public inspection.
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3902 RENEWAL OF LICENSES

3902.1

3902.2

A license issued pursuant to these rules shall expire on April 30th of each odd
numbered year.

At least thirty (30) days prior to the expiration of a license the Commissioner
shall send an application for renewal by first class mail to the license holder at
the address of the license holder on file with the Commissioner.

The license holder shall notify the Commissioner in writing of any change of
home or business address within thirty (30) days of the change of address.

The failure of the license holder to receive the notice required under subsection
3902.2 does not relieve the license holder of the responsibility for renewing the
license.

A public insurance adjuster who fails to renew a license prior to the expiration
date may renew the license within thirty (30) days after expiration upon paying
the required late fee. Upon renewal, the public insurance adjuster shall be
deemed to have possessed a valid license during the period between the
expiration of the license and the renewal thereof.

If a public insurance adjuster fails to renew a license within thirty (30) days
after expiration of the license, the license shall be considered to have lapsed on
the date of expiration, and the license holder shall be required to apply for
reinstatement pursuant to section 3903. |

3903 REINSTATEMENT OF AN EXPIRED LICENSE

3903.1

This section shall apply to an applicant for reinstatement of an expired
license issued under these rules.

An applicant for reinstatement under this section shall file an application
with the Department on the prescribed form and shall pay the required
reinstatement fee.

An applicant for reinstatement under this section shall demonstrate fitness to
resume practice by submitting evidence satisfactory to the Commissioner
that the applicant has the competency and knowledge of District law
necessary to resume transacting business as a public insurance adjuster and
that such resumption will not be detrimental to the public interest or the
integrity of the insurance adjusting profession.

In making a determination pursuant to subsection 3903.3, the Commissioner
shall consider the following:
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(a) The length of time that the applicant has transacted insurance
business as a public insurance adjuster in the District or in another
state;

(b) The length of time after expiration of the applicant's license that
the applicant was not transacting business as a public insurance
adjuster, either in the District or in another state;

(c) The violation of any laws by the applicant;
(d) The applicant's present character; and

(e) The applicant's present qualifications and competency to transact
insurance business.

The Commissioner may require an applicant to complete certain educational or
training requirements, or to pass the public insurance adjuster examination,
prior to or after reinstatement, to ensure that the applicant is competent.

The Commissioner shall not reinstate an expired license of a public insurance
adjuster who fails to apply for reinstatement of the expired public insurance
adjuster license within one (1) year from the date of the expiration of the
license. A person who fails to apply for reinstatement within the one-year
period may become licensed by meeting the requirements then in existence for
obtaining an initial license.

3904 REINSTATEMENT AFTER SUSPENSION OR REVOCATION

3904.1 A person whose license to do business as a public insurance adjuster has
been revoked shall be ineligible to apply for licensure as a public insurance
adjuster for a period of three (3) years from the date of the revocation unless
otherwise provided in the Commissioner's order of revocation.

An applicant for the reinstatement of a suspended or revoked license shall
file an application with the Department on the prescribed form and shall pay
the required reinstatement fee.

An applicant for the reinstatement of a suspended or revoked license shall
demonstrate fitness to transact business as a public insurance adjuster by
submitting evidence satisfactory to the Commissioner that the applicant is
not dishonest, untrustworthy or incompetent, and will not be detrimental to
the public interest or the integrity of the insurance adjusting profession.

In making a determination pursuant to this section, the Commissioner may
consider, among other factors, the following:

(a) The nature and circumstances of the conduct for which the
applicant's license was suspended or revoked;
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(b) The applicant's recognition of the seriousness of any misconduct;

(c) The applicant's conduct since the suspension or revocation,
including steps taken by the applicant to remedy prior misconduct
and prevent future misconduct;

(d) The applicant's present character;

(e) The applicant's present qualifications and competency to practice
in the insurance adjusting profession; and

(f) Whether the applicant has paid all fines.

The Commissioner may require an applicant to complete specific educational or
training requirements, or to pass the public insurance adjuster examination,
prior to or after reinstatement, to ensure that the applicant is competent.

3905 ESCROW OR TRUST ACCOUNTS

3905.1

Any public insurance adjuster who receives, accepts or holds any moneys, on
behalf of an insured, towards the settlement of a claim for loss or damage, shall
deposit such moneys in an interest bearing escrow or trust account in a financial
institution in the District of Columbia which is insured by an agency of the
Federal government.

Any funds held in an escrow or trust account and interest accruing thereon shall
be the property of the insured.

(a) Such moneys shall be held pursuant to a written agreement signed by the
insured and by the public insurance adjuster which shall clearly specify:

(1) The services to be rendered; and

(2) The amount of any services to be paid from the escrowed funds.
(b) In the event of the insolvency and/or bankruptcy of a public insurance
adjuster, the claim of an insured for any settlement moneys received, accepted

or held by a public insurance adjuster shall constitute a statutory trust as
provided at D.C. Official Code § 19-1102. :

3906 MINIMUM RECORD KEEPING REQUIREMENTS

3906.1

Each licensee shall maintain accurate files, books and records reflecting all
insurance-related transactions in which the licensee or his or her employees take
part. These records shall be maintained by either separate books of record or by
one or more consolidated books of record for a period of five years from the
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date of the closing of the claim.

(a) All books and records shall consist of sequentially numbered pages and
shall be maintained in such a manner that they can be produced for examination
at any time.

(b) Appropriate and required entries shall be made promptly.

Each licensee shall maintain a register of all monies received, deposited,
disbursed or withdrawn in connection with a transaction with an insured,
including, but not limited to: fees, transfers and disbursements from a trust
account; and all transactions concerning, including the balance of, all interest
bearing accounts. The minimum information required to be maintained in the

register includes the following:

(a) The name and location of the financial institution in which the funds are
deposited;

(b) The account number of the trust or escrow account;

(c) The date monies are received, deposited, disbursed or withdrawn;
(d) The amount of money received, deposited, disbursed or withdrawn;
(¢) An itemized record of the allocation of the funds;

(f) The name of the insured, insurance producer, insurer or other account to or
from whom monies are disbursed or received;

(g) The claim number assigned by the insurer;
(h) The receipt number, when available; and
(i) The method of payment, such as, cash, check, money order or draft.

For each disbursement, the number of the check shall be recorded in the
register.

All entries for receipts and disbursements shall be supported by evidential
matter as provided in § 3906.2 (b) and (c). The evidential matter shall be
referenced in the entry so that it may be traced for verification.

Each licensee shall prepare and maintain a monthly reconciliation of the trust
account.
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3906.6 [Each licensee shall maintain a file for each claimant with whom a contractual

relationship has been established. The minimum items required to be maintained
in the file include:

(a) Correspondence received or sent with respect to any insurance or insurance-
related transaction;

(b) All of the client's contracts; and

(c) All other information related to the claim.

The licensee shall also maintain the following records for a period of five years:
(a) Escrow or trust account statements;

(b) Names and addresses of all licensees;

(c) Copies of all new and renewal applications submitted to the Department by
an individual and/or company;

(d) All fees received, if not deposited in a trust or escrow account; and

(e) All records of transactions with persons or entities owned by the licensee or
by one or more of its officers or directors or an owner of 10 percent or more of
the licensee that are construction firms, salvage firms or appraisal firms.

Failure to keep, maintain or make available for inspection by the Commissioner,
those records which the Commissioner shall require to be maintained in
accordance with this section, or any other violations by a licensee, shall
constitute a violation of D.C. Official Code § 31-1631.06.

3907 VIOLATIONS AND PENALTIES

3907.1

The Commissioner may deny, suspend, revoke, refuse to renew a public
insurance adjuster's license, or impose a civil penalty based on any violation of
the Act or these rules, or for the commission or omission of any act by a public
insurance adjuster which demonstrates that the applicant or licensee is not
competent or trustworthy to act as a public insurance adjuster, or where the
person has:

(a) Violated any provision of the District's insurance laws, including any rules
promulgated thereunder;

(b) Violated any provision of the Act, including any rules promulgated
thereunder;




'DISTRICT OF COLUMBIA REGISTER APR 25 2003

(¢) Committed a fraudulent or dishonest act;

(d) Demonstrated the licensee's lack of integrity, incompetency, bad faith,
dishonesty, financial irresponsibility or untrustworthiness to act as a public
insurance adjuster;

(e) Aided, abetted or assisted another person in violating any insurance law of
the District or any state;

() Withheld material information or made a material misstatement in the
application for licensure;

(g) Failed to pay any fine or comply with an order of the Commissioner;

(h) Charged or collected from any client any fee other than that agreed to in the
employment contract in a form required in section 3909,

(1) Misappropriated, converted or illegally withheld, money which was received
in the conduct of business as a public insurance adjuster that belonged to
insurers, clients or others;

() Failed to notify the Commissioner within 30 days of a conviction for any
misdemeanor (except minor traffic offense) or felony conviction, the suspension
or revocation of any insurance license or public insurance adjusters license, or
failed to supply any documentation that the Commissioner may request in
connection therewith;

(k) Failed to appear in response to any subpoena issued by the Commissioner
or his authorized designee; failed to produce any documents or other material
requested in a subpoena; or refused or failed to cooperate with an investigation
by the Commissioner of the activities of the person or any other licensee;

(1) Induced the cancellation of a duly executed written memorandum between
an insured and a public insurance adjuster;

(m) Made any misrepresentation of facts or advised any person on questions of
law in conjunction with the business as a public insurance adjuster;

(n) Had any professional license suspended or revoked in the District or in any
state;

(o) Engaged in the business of a public insurance adjuster in the District or
other jurisdiction without a valid license; or

(p) Committed any other act, or omission which the Commissioner determines
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to be inappropriate conduct by a licensee of the District.

Notwithstanding the bases for disciplinary action provided in subsection 3907.1,
the Commissioner may also deny, suspend, revoke, refuse to renew, or impose a
civil penalty on a public insurance adjuster’s license for the following
prohibited practices:

(a) No public insurance adjuster shall pay any money or give anything of value
to any person in consideration of a direct or indirect referral of a client or
potential client.

(b) No public insurance adjuster shall pay any money or give anything of value
to any person as an inducement to refer business or clients.

(c) No public insurance adjuster shall charge, collect, or receive any money or
other thing of value from any person providing services to the insured, either
directly or on behalf of the public insurance adjuster, in connection with the
business of adjusting insurance claims, without the prior written disclosure of
the fee or benefit to the insured.

(d) No public insurance adjuster shall rebate to a client any part of a fee
specified in any employment contract.

(e) No public insurance adjuster shall split his fee or pay any money to any
person for services rendered to a client unless such other person is also licensed
as a public insurance adjuster.

(f) No public insurance adjuster licensed in the District shall have any interest
directly or indirectly in any home improvement, restoration, construction,
salvage, or appraisal business that conducts business in the District.

(g) No public insurance adjuster shall, in connection with the transaction of his
or her business as a public insurance adjuster, make any misrepresentation of
facts or advise any person on any question of law.

(h) No public insurance adjuster shall make any false statements about any
insurance company or its employees, agents or representatives.

(i) No public insurance adjuster shall solicit employment of a client in
connection with any loss which is the subject of an employment contract with
another public insurance adjuster.

(J) No public insurance adjuster shall represent both an insurer and insured
simultaneously.

(k) No public insurance adjuster shall advance any monies to a client pending
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the settlement of a loss where such amount would be included in a final
settlement.

3908 DISCLOSURES

3908.1

A public insurance adjuster shall disclose in writing to the client any interest the
public insurance adjuster has in loss proceeds other than those acquired by his
employment contract.

A public insurance adjuster in soliciting a client for employment shall display
his license and immediately inform such client that the adjuster does not
represent any insurance company, or insurance company adjusting firm. The
public insurance adjuster shall inform such client that his services are available
for a fee to be paid by the client, and shall give such client a card identifying the
public insurance adjuster and specifying on such card the amount of fee charged
by the public insurance adjuster.

3909 FORM OF CONTRACT

No public insurance adjuster shall enter into an employment contract except in
conformity with these rules. There shall be a true copy of the employment
contract which shall be given to the client at the time the contract is signed. The
contract and copy(ies) of the contract shall (1) be printed on white or cream
paper in dark or black ink; (2) have section titles captioned in bold face type
which otherwise stands out significantly from the text; (3) have statements on
contract which read "read both sides before signing" and "I have read the
information on both sides of this contract” printed in 18 point type; (4) use
layout and spacing which separates the paragraphs from each other and from the
border of the paper; (5) be on one piece of paper measuring 8 1/2" X 11" to be
printed on both sides and which shall state:

(1) On side one:

INFORMATION ABOUT YOUR PUBLIC INSURANCE ADJUSTER
EMPLOYMENT CONTRACT

YOUR LEGAL RIGHTS:

Cancellation: You may cancel this contract by notifying us at the address shown
on the other side of this page, in writing, by certified mail, return receipt,
postmarked not later than midnight three (3) business days following the day
this contract is signed.

Settlement offer: We shall forward to you any written settlement offer from the
insurance company.
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Fee: Our services are available for a fee to be paid by you. We cannot charge or
otherwise collect a fee that exceeds ten percent (10%) of the total recovery.

Copy of the contract: We must give you a true copy of this Public Insurance
Adjuster Contract at the time you sign it.

LIMITATIONS OF PUBLIC INSURANCE ADJUSTERS:
We are not allowed:

--to solicit your employment if you have already hired or contracted with
another public insurance adjuster.

--to have any interest whatsoever in any home improvement, restoration,
construction, salvage, or appraisal business operating in the District.

--to represent both an insurer and an insured at the same time.

--to pay anything of value to any person as an inducement to refer business to
us.

--to share our fee, except with another licensed Public Insurance Adjuster.
--to advise you on any question of law.

--to advance any monies to you before settlement of the loss, where such
amount would be included in the final settlement.

--to make false statements about an insurance company or its representatives.
We must:
--sign this Contract.

--inform you that we do not represent any insurance company or any insurance
company adjusting firm.

(2) On side two:

* NAME OF LICENSED PUBLIC INSURANCE ADJUSTER

* The name of the licensee must appear here. If you operate as a firm or on
behalf of a firm, show name of firm licensee here and names of all individual

licensees in designated area.

ADDRESS
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TELEPHONE NUMBER

Names of individual public insurance

Adjuster licensee(s) to appear here

READ BOTH SIDES BEFORE SIGNING (18 point type)

PUBLIC INSURANCE ADJUSTER CONTRACT

To the Interested Insurance Companies and Others Whom it May Concern:
I/we retain (name of public insurance adjuster) to act as my/our public insurance
adjuster(s) and to advise and assist in the adjustment and settlement of my/our
(type) loss at (address) which occurred on or about (date). In consideration for
these services, I/we hereby assign out of the monies due or to become due from
said Insurance Companies on account of the said loss a sum equivalent to 10%

percent of the total insurance recovery.

I HAVE READ THE INFORMATION ON BOTH SIDES OF THIS
CONTRACT (18 point type)

(date)

Signed: (signature of insured)

(signature of insured)

(name)

(address)

(city & state)

Agreed to: (name of individual or firm licensee)

By: (signature of Public Insurance Adjuster)

This form is in compliance with Title 26, section 3909 (form of contract) of the
DCMR. This form must be signed by the licensed Public Insurance Adjuster and

the Insured.

3910-3998 RESERVED
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3999 DEFINITIONS

3999.1 For the purposes of this chapter, the following words and phrases shall have
meaning ascribed in this section:

“Act” -- the Public Insurance Adjuster Licensure Act of 2002, effective March 27, 2003
(D.C. Law 14-256; D.C. Official Code § 31-1631.01 et seq.).

“Department” -- the District of Columbia Department of Insurance and Securities
Regulation.

“Person” — includes all natural persons, corporations, associations, limited liability
companies, limited liability partnerships, joint ventures, exchanges, partnerships, limited
partnerships, or other entities.

Persons desiring to comment on the emergency and proposed rulemaking may submit
their comments in writing not later than thirty (30) days after the date of publication of
this notice in the D.C. Register. Comments should be addressed to Leslie Johnson,
Hearing Officer, Department of Insurance and Securities Regulation, 8§10 First Street,
N.E., Room 701, Washington, DC 20002. Copies of the proposed rules may be obtained
from the Department at the above address.
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THE MAYOR OF THE DISTRICT OF COLUMBIA

NOTICE OF EMERGENCY RULEMAKING

The Chief Procurement Officer of the District of Columbia, pursuant to authority granted by
sections 202(a) and 204 of the District of Columbia Procurement Practices Act of 1985, as
amended, effective February 21, 1986 (D.C. Law 6-85; D.C. Official Code §§2-302.02(a) and
2-302.04) (PPA), hereby gives notice of the re-adoption of the following emergency rules,
amending Chapter 38 of Title 27 of the District of Columbia Municipal Regulations (Contracts and
Procurements). The rules will amend those sections of Title 27 D.C. Municipal Regulations,
Chapter 38 which pertain to protests, claims and disputes in order to reflect the current provisions
of the PPA.

A Notice of Emergency and Proposed Rulemaking to amend Chapter 38 was published in the D.C.
Register on October 11, 2002 (49 DCR 9348), and the current emergency rules will expire on April
18, 2003. No substantive changes have been made to the text of the proposed rules as published.
The final rules to amend Chapter 38 have been submitted to the Council of the District of Columbia
for its review pursuant to section 205(b) of the PPA (D.C. Official Code §2-302.05(b)), and may
not become effective until expiration of the 60-day period for Council review or upon approval by
Council resolution, whichever occurs first, and publication of a notice of final rulemaking in the
D.C. Register. The rules are necessary to provide continuing authority to use the provisions in the
amended Chapter 38 until the final rules are effective.

Without these emergency rules the Office of Contracting and Procurement will not be in
compliance with the PPA. The public has a right to seek appropriate recourse for contractual
disputes, and this regulation would foster the ability to seek such redress. This regulation would
protect the public from an abrupt change in their rights, benefits, or status that, if left uncorrected,
would cause undue harm or disadvantage. Adoption of these emergency rules, which allows
Chapter 38 to continue to be in compliance with the PPA, is thus necessary for the immediate
preservation of the public peace, health, safety, or welfare, in accordance with D.C. Official Code
§2-505(c).

Therefore, to ensure that the amended Chapter 38 will continue to be in effect, action was taken on
April 9, 2003 to adopt the following rules on an emergency basis. These rules will remain in effect
for up to one hundred twenty (120) days from the date of adoption or until August 6, 2003, unless
earlier superseded by another emergency or publication of a Notice of Final Rulemaking in the D.C.
Register.
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CHAPTER 38
PROTESTS, CLAIMS AND DISPUTES

PROTESTS

In accordance with the provisions of §903 of the District of Columbia Procurement
Practices Act of 1985 (Act) (D.C. Official Code §2-309.03), as amended, all protests shall
be filed with the District of Columbia Contract Appeals Board (which has original
jurisdiction to decide all protests of solicitations or awards), in accordance with chapter 1
of this title.

Each solicitation issued by the District shall inform prospective bidders or offerors that
protests must be filed in accordance with the provisions of §908 of the Act (D.C. Official
Code §2-309.08), as amended, and the rules of the Contract Appeals Board.

CONTRACT DISPUTES

District agencies shall attempt to resolve all disputes arising under or relating to contracts
by mutual agreement after informal discussions between the contractor and the contracting
officer.

Each District contract shall contain a disputes clause, approved by the Chief Procurement
Officer (“CPQO”), that provides for resolution of disputes in accordance with the provisions
of this chapter.

Any dispute arising under or relating to a contract which is not resolved by informal
discussions between the contracting officer and the contractor pursuant to §3801.1 may be
treated as a claim and pursued under the appropriate provisions of the Act and this
chapter.

Claims by the District government against a contractor shall be decided by the contracting
officer in accordance with §803 of the Act (D.C. Official Code §2-308.03) and §3802 of
~ this chapter.

Claims by a contractor against the District government shall be filed with and decided by
the contracting officer in accordance with §805 of the Act (D.C. Official Code §2-308.05)
and §3803 of this chapter.

CLAIMS BY DISTRICT GOVERNMENT AGAINST CONTRACTORS

All claims by the District government against a contractor arising under or relating to a
contract shall be decided by the contracting officer. The contracting officer shall send the
written decision regarding the claim to the contractor.

The contracting officer's written decision shall do the following:

(a) Provide a description of the claim or dispute;

(b) Refer to the pertinent contract terms;

3206
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(c) State the factual areas of agreement and disagreement;

State the reasons for the decision, including any specific findings of fact, although
specific findings of fact are not required and, if made, shall not be binding in any
subsequent proceeding;

(¢) Indicate that the written document is the contracting officer's final decision; and

(f) Inform the contractor of the right to seek further redress by appealing the
decision to the Contract Appeals Board.

The decision of the contracting officer shall be final and not subject to review unless an
administrative appeal or action for judicial review is timely commenced as authorized by
§904 of the Act, as amended (D.C. Official Code §2-309.04).

The authority contained in this section shall not apply to a claim or dispute for penalties
or forfeitures by statute or regulation which another District agency is specifically
authorized to administer, settle, or determine.

This section shall not authorize the contracting officer to settle, compromise, pay, or
otherwise adjust any claim involving fraud.

Pending final decision of an appeal, action, or final settlement, the contractor shall
proceed diligently with performance of the contract in accordance with the decision of
the contracting officer.

CLAIMS BY CONTRACTORS AGAINST DISTRICT GOVERNMENT

Contractors shall attempt to resolve all disputes by discussion and agreement with the
contracting officer before filing a written claim.

If a contractor is unable to resolve a dispute arising under or relating to a contract through
informal discussions, the contractor may file a written claim with the contracting officer in
accordance with this section.

The contractor's claim shall be in writing, shall be delivered in person or mailed by
certified mail, return receipt requested, to the contracting officer, and shall contain at least
the following:

(a) A description of the claim and the amount in dispute;

(b) Any data or other information in support of the claim;

(¢) A brief description of the contractor's efforts to resolve the dispute prior to filing the
claim; and

(d) The contractor's request for relief or other action by the contracting officer.

The contracting officer may meet with the contractor in a further attempt to resolve the
claim by agreement.

If the claim is not resolved by mutual agreement, the contracting officer shall issue a
written decision on any submitted claim of $50,000 or less within sixty (60) calendar days

from receipt of a written request from a contractor that a decision be rendered within that
period.

3803.6 The contracting officer shall issue a written decision on any claim over $50,000 within

3207




‘DISTRICT OF COLUMBIA REGISTER APR 25 2003

3803.7

3803.10

3803.11

3803.12

3803.13

3899
3899.1

ninety (90) calendar days of receipt of such a claim, whenever possible taking into
account factors such as the size and complexity of the claim and the adequacy of the
information in support of the claim provided by the contractor.

The contracting officer's written decision shall do the following:
(a) Provide a description of the claim or dispute;

(b) Refer to the pértinent contract terms;

(¢) State the factual areas of agreement and disagreement;

(d) State thé reasons for the decision, including any specific findings of fact, although
specific findings of fact are not required and, if made, shall not be binding in any
subsequent proceeding;

(e) If all or any part of the claim is determined to be valid, determine the amount of
monetary settlement, the contract adjustment to be made, or other relief to be
granted;

(f) Indicate that the written document is the contracting officer's final decision; and

(g) Inform the contractor of the right to seek further redress by appealing the
decision to the Contract Appeals Board.

The contracting officer's decision shall be delivered or mailed by certified mail, return
receipt requested, to the contractor, and a copy shall be maintained in the contract file.

Any failure by the contracting officer to issue a decision on a claim within the required
time period will be deemed to be a denial of the claim, and will authorize the
commencement of an appeal to the Contract Appeals Board, as authorized by §904 of the
Act, as amended (D.C. Official Code §2-309.04).

If a contractor is unable to support any part of his or her claim and it is determined that
the inability is attributable to a material misrepresentation of fact or fraud on the part of
the contractor, the contractor shall be liable to the District government for an amount
equal to the unsupported part of the claim in addition to all costs to the District
government attributable to the cost of reviewing that part of the contractor’s claim.

Liability under §3803.10 shall be determined within 6 years of the commission of the
‘misrepresentation of fact or fraud.

The decision of the contracting officer shall be final and not subject to review unless an
administrative appeal or action for judicial review is timely commenced by the contractor
as authorized by §904 of the Act (D.C. Official Code §2-309.04).

Pending final decision of an appeal, action, or final settlement, a contractor shall proceed

diligently with performance of the contract in accordance with the decision of the
contracting officer.

DEFINITIONS

When used in this chapter, the following terms and phrases shall have the meanings
ascribed:

Claim - a written demand or written assertion by the District or a contractor seeking, as a matter of
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right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or
other relief arising under or relating to the contract.

Person — any natural person, corporation, firm, association, organization, partnership, business, or
trust.

CPO or Chief Procurement Officer - the Chief Procurement Officer of the Office of Contracting
and Procurement.




